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Hiép hoi Bat dong san thanh phé Ho Chi Minh (HOREA) da nghién ctru ban “Dyr
thao Nghi dinh swa doi, bo sung mot so diéu cua Nghi dinh 101/201 5/N£?-CP Ve cai tao,
xay dung lai nha chung cu” (“Du thao Nghi dinh 101”) do BO Tu phap tham dinh.

Day 1a Nghi dinh duoc hang chuc ngan ho gia dinh dang song “thdp thom” tai hang
ngan nha chung cu cii trong ca nudc mong chd, dé som duoc tai dinh cu trong cac khu nha
chung cu xay dung mdi co nhiéu tién ich va dich vu. Btrc xac nhét 13 cac ho dan dang séng
trong cac nha chung cu hu hong niang, nguy hiém, tip trung nhidu nhat tai Ha Noi va thanh
phb Hb Chi Minh.

Trong giai doan 2015-2020, thanh ph6é HO Chi Minh dit ra ké hoach cai tao, xay
dung lai 237 trong tong sO 474 khu nha chung cu cii xay dung trudc nim 1975, trong do6 c6
15 nha chung cu cép D (hw hong nang, nguy hiém cho nguot su dung), gan lién véi viée
giai quyét tai dinh cu cho ngudi dan c6 chd & va khong gian song tot hon noi & cil. Nhung
trong 05 ndm qua, méi di doi duge 06 nha chung cu, phd do dugc 04 nha chung cu cap D
va chi ¢6 02 nha chung cu dugc xay dung méi. Con trong pham vi ca nude, chi c6 1%
trong tong s6 2.500 chung cur cii hu hong duge cai tao, xay dung lai.

Hiép hoi nhén thay, két qua han ché cua cong tac cai tao, xay dung lai nha chung cu
trong 05 nim qua do mot sb bat cap, vudéng mac vé co ché chinh sach, nhu sau:

1. Trudce hét 13 “vweéng” quy dinh vé yéu cau phai c6 100% chii sé hiru nha chung
cw dong y pha d& doi voi nha chung cu khong phai la nha chung cu nguy hiém (cap D),
hodc nha chung cu khoéng “ndm trong khu viee phdi thue hién cdi tao, xdy dung dong bé
Vo1 khu nha o thuoc dién bi thao do theo quy dinh tai Khoan 1 Piéu 110 Ludt Nha ¢ 2014
theo quy hoach xdy dung duoc phé duyét”.

. 2.Co ché thyc hién boi thwong, giai phéng mit bang, tai dinh cu chwa dam bio
day du quyén va loi ich hop phép, chinh dang cta cac chu s¢ hitu nha chung cu, nén chua
tao dugc sy dong thuan.

3. Chuwa thyee hién dwoc co ché “dwoc mién tién siv dung dit, tién thué dat va tién
chuyén muc dich sir dung ddt (néu c6) doi véi toan bg phan dién tich dat dwoc giao trong
pham vi du an (ké ca phcfn dién tich dat dwoc phép chuyén muc dich sur dung” (néu tai
Khoadn 3 Diéu 15 Nghi dinh 101/2015/NP-CP), do nganh tai chinh chua dong thuan.

4. Chura ¢6 co ché xir ly d6i voi gid tri ciia phan dién tich xdy dung cong trinh phu
nhu hanh lang, cau thang, san mai..., hodc phan dién tich dat nam ngoai ranh xay dung
khoi dé nha chung cu nhu duong ndi bo, dat cay xanh, ma trude day chua tinh vao gid ban
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khi thuc hién chinh sach ban nha thudc s¢ hitu nha nuéc cho ngudi thué nha, nén veé
nguyén tic thi vin thudc sé hiru nha nwéc, nén di co y kién phai “tinh lgi” phan gia tri
tai san nay, dé thu thém cho ngan sach nha nuéc khi thyc hién du an xay dung lai nha
chung cu cii. Nhung, néu coi hanh lang, cau thang, san mai, hoac phﬁn dién tich dat nam
ngoai ranh xdy dung khdi dé nha chung cu 1 phin céng trinh phu va Nha nwéc da
“khuyén mii, cho thém” Khi ban hoa gia nha thi sé khong “tinh lgi” phan gia tri tai san
nay va khong thu thém cho ngan sach nha nudc khi thyc hién du an x4y dung lai nha chung
cu cll.

€6~

5. Chua quy dinh co ché wu dai vé “guy mé din $6”; hodc chua quy dinh “r6” co
ché wu dai vé chi tiéu quy hoach xay dung nhu “h¢ SO stk dung dat”, mat do xay dung,
chiéu cao cong trinh, dé dam bao tinh kha thi cua dy an.

6. Chwa ¢6 co ché hd tro tin dung wu dii cho ngwoi tii dinh cw trong truong hop
phai mua thém phan dién tich chénh léch, hoic chua xem xét thoa dang truong hop “hg
ghép” dugc mua cin ho tai dinh cu “theo gid kinh doanh chii dau tw dw dn va chii s6 hitu
nha chung cw théa thudn”, vi chi s hiru nha chung cu 1a “bén yéu thé” so v6i chu dau tu.
Viéc quy dinh “chu so hitu nha chung cu” dimg ra “mua thém cdn h¢ tdi dinh cu” cho
“ho ghép” cling bat hop 1y vi ¢ thé can ho nay khong toi tay “ho ghép”. Dong thoi, viée
khong quy dinh s6 luong can ho duoc mua thém, c6 thé dan dén tinh trang “chay” dé tach
nhiéu “hé ghép” va lam cho chu dau tu du an bi thiét thoi.

7. Chua c6 co ché xir Iy dbi v6i truong hop chii dau tw dé nghi diéu chinh chi tiéu
quy hoach lam tang thém dién tich kinh doanh, sau khi du an dé duoc co quan nha nu6e co
tham quyén phé duyét.

8. “Vwong” vé thu tuc, quy trinh lga chon chu dau tu du 4n cai tao, xay dung lai nha
chung cu cia céc chu sé hitu nha chung cu, hoac dau thau lya chon chu dau tu.

9. Viéc khong ché chii dau tu dy an cai tao, xay dung lai nha chung cu “duwoc
hwéng loi nhudn dinh mivc 10% tong mirc dau tw cia dy dn” da khong khuyén khich,
khong thu hut dugc cac nha dau tu tham gia thyc hién ké hoach cai tao, xay dung lai nha
chung cu cua cac dia phuong trong thoi gian qua.

Bén canh d6, Luat Pau tu theo phuong thirc dbi tac cong tu (PPP) quy dinh “dung
trién khai dw dn mdi dp dung logi hop dong BT” ké tir ngay 01/01/2021 ciing s& lam mat
di mot phuong thirc xa hoi hoa dau tu hiéu qua, dé thyc hién cai tao, xay dung lai nha
chung cu trong thoi gian to1.

Do vdy, rat can thiét stra doi Luat Nha ¢ 2014 va Nghj dinh 101/2015/ND-CP, dé
xay dung hoan thién co ché chinh sach thyuc hién cai tao, xay dung lai nha chung cu.

Do nudc ta 1a nudc dang phat trién ¢6 mirc thu nhap trung binh thap, nén Hiép hoi
dé nghi khong nén dit “ky vong” qua cao, vugt qua kha nang ctia nén kinh té va thu nhap
ciia nguoi dan trong cong tac chinh trang, tai thiét d6 thi, trong d6 c6 hoat dong céi tao, xay
dung lai nha chung cu theo céc chi tiéu ctia cic nude cong nghiép phat trién.

Tham khao kinh nghiém chinh trang, phat trién d6 thi, nha & ciia Singapore trong
hon 50 ndm qua, thi giai doan dau van chép nhan “can ho o chdat mot chut; toa nha chua
that dep, chua that dcfy du cac tién ich, dich vu”, nhung sau mdi giai doan 15-20 ndm, da
dugc chinh trang, tai phat trién d6 thi dé c6 dugc d6 thi hién dai, than thién voi moi truong
nhu ngay nay.

Hiép hoi hoan nghénh “Dur thdo Nghi dinh 101~ d bd sung nhiéu co ché méi co
tinh kha thi hon, nhung bén canh do6, cling c6 mdt s6 co ché chua that phu hop, hoac can
phai dugc bo sung hoan thién lai.



Hiép hoi xin duoc gop v kién “Duw thdo Nghi dinh 101 ” nhu sau:
1/- P& nghi bo sung “Piéu 3. Gidi thich tir ngiv”:
a. P& nghi bo sung khai niém “tdi dinh cw tai ché”:

Trudce day, khai niém “tdi dinh cu tai ché” trong dy an xay dung lai nha chung cu
1a duoc tai dinh cu tai dia diém c6 nha chung cu cii. Nay, Hiép hoi dé nghi hiéu khai niém
“tdi dinh cw tgi ché” 13 duoc tai dinh cu trén dia ban cap huyén noi c6 nha chung cu do.

Céch hiéu nay vira pht hop véi quy dinh tai diém b Khoan 1 Piéu 116 Luat Nha ¢
2014, vira phu hgp véi tinh hinh thyc tién ctia cac dia phuong. Béi 18, tai cac do thi 16m, c6
nhiéu nha chung cu c6 dién tich nho, hodc khong phu hop quy hoach dé xay dung lai tai dia
diém cii, nén s& c¢6 chu s& hitu nha chung cu dugc tai dinh cu tai dia diém ci, nhung cling
s& ¢6 chil s& hitu khong tai dinh cu tai dia diém cii, ma dugc tai dinh cu trén dia ban cap
huyén noi c6 nha chung cu do.

Hiép hoi dé xuat giai thich khai niém “tdi dinh cw tai ché” trén co so tham khao ké
hoach cai tao, xay dyng lai 43 khu nha chung cu cii xay dung trudc nam 1975 tai quan 3
thanh phd HO Chi Minh. Theo ké hoach nay, du kién s& xdy dung lai thanh 3 khu nha
chung cu gém: (i) Di dn khu chung cw Nguyén Thién Thudt-Cuw xd Puong Sdt, khodng 6
ha, (ii) Dy an khu chung cu Cho Lé Van Sy (mo rong), khodang 1 ha; (iii) Dy dn khu chung
cw Ga Hoa Hung khodng 6 ha, dé tdi dinh cuw tai chd toan bé chii s hitu nha chung cu
thudc 43 khu nha chung cw cii, vi c6 nhiéu nha chung cw ¢6 dién tich nhé, hodc khéng phii
hop quy hoach dé xdy dung lai tqi dia diém cii, nén sé c6 chii sé hitu dwoc tai dinh cu tai
dia diém cii, sé ¢6 chii s6 hitu khong tdi dinh cu tai dia diém cii, ma duwoc tdi dinh cu trén
dia ban quan 3.

Tuong ty, quan 5 thanh phé HO Chi Minh c6 dén 408 nha chung cu cii ma khoang
90% 1a nha chung cu c6 dién tich nho, hodc khong phi hop quy hoach dé xay dung lai tai
dia diém cil.

Hiép hoi dé nghi bo sung giai thich khai niém “tdi dinh cw tai ché” vao Khoan 9
(méi) Piéu 3 “Du thio Nghi dinh 101 nhu sau:

“9. Tdi dinh cw tai ché trong dw dn xdy dwng lai nha chung cw la dwoc tdi dinh

cw tai dia diém c6 nha chung cw cii, hodc dwoc tdi dinh cw trén dia ban cip huyén cé
nha chung cw do”.

b. Dé nghi bo sung khai niém “hé ghép”:

Hiép hoi nhéan thay, “hé ghép” thuong phat sinh do dugc tich hd va c6 quan hé
huyét théng, hodc c6 quan hé hon nhan. Tuy nhién, trén thuc té c6 truong hop “hé ghép”
nhung khong c6 quan hé huyét thong, hodc khéng c6 quan hé hon nhan, hodc khong cu trii
6n dinh tai nha chung cu, ma chi nham hop phap hoa cu tra vi cac muc dich khac, thi
khong thudc dbi twong giai quyét tai dinh cu.

Hiép hoi dé nghi bo sung giai thich “hé ghép” vao Khoan 10 (mdi) Diéu 3 “Du
thao Nghi dinh 101" nhu sau:

“10. Hp ghép la ho gia dinh dwec chii sé hitu nha chung cw dong y cho cw ngu,
dwoc co quan nha nwéce cé thim quyén xdc nhin va thuc té dang cw ngu én dinh tai cin
hé nha chung cw truwdc ngay dw dn cdi tao, xdy dung lai nha chung cw dwoc co quan
nha nwéc cé thim quyén phé duyét”.



2/- D& nghi bd sung “nguyén tic thwe hi¢n cdi tao, xdy dwng lai nha chung cw”:

a. P& nghi b6 sung nguyén tic vé tii dinh cw ddi véi chii sé hiru cin hd nha
chung cw, ho ghép:

Chu so hitu can ho nha chung cu bao gdm chii s¢ hitu cin ho nha chung cu va chu
so hiru phan dién tich khac trong nha chung cu. Chii s¢ hitu cin ho nha chung cu thudc déi
tuong dugc giai quyét tai dinh cu; chu sé hitu phan dién tich khéac trong nha chung cu duoc
hoan d6i phan dién tich khac trong nha chung cu khi dugc xay dung lai.

Hiép hoi nhan thiy, “chinh sdich gidi quyét tai dinh cw théa ding” 13 nguyén tic
quan trong hang dau, nham dam bao quyén va loi ich hop phap, chinh dang ciia cic chu s¢
hiru nha chung cur va cac ho ghép, dong thoi dam bao tinh kha thi ctia du an xdy dung lai
nha chung cu, nén trudc day, tai Khoan 3 Piéu 4 Nghi dinh 101/2015/ND-CP da quy
dinh giai quyét tai dinh cwr d6i v6i chii sé¢' hitu nha chung cw va ci cic hd khiu ghép.
Mic du, Diéu 116 Luat Nha & 2014 khong dé cap dén “hé ghép”, nhung cb dé cap dén ddi
tuong “nguoi duoc b6 tri tdi dinh cu”, hodc “nguoi dwoc tdi dinh cu”, ma trén thuc té, tat
ca cac chu dau tu du an xdy dung lai nha chung cu déu phai quan tdm thuc hién trach
nhiém tai dinh cu cho cac chul so hitu nha chung cu va cac hd ghép. Tuy nhién, trén thuc té
c6 truong hop nguoi co ho khau ghép nhung lai khong cu tra tai nha chung cu, ma chi
nham hop phap hoa cu tri vi cac muc dich khéc, thi khong thudc déi tuong giai quyét tai
dinh cu.

Do vay, “Duw thdo Nghi dinh 101 khong dé cap dén viéc tai dinh cw “hé ghép”
12 mgt bwée lii, ma néu khong c6 co ché giai quyét tai dinh cw “hg ghép” thi s& tré ngai
cho viéc thyc hién du an xay dung lai nha chung cu, nén Hi¢p hdi dé nghi can duoc tiép tuc
xac dinh va hoan thi¢n chinh sach tai dinh cu cho cac chu s¢ hiru nha chung cu va ca “h¢
ghép” cu tra 6n dinh tai nha chung cu, dé dam bao tinh kha thi ctia du 4n va an sinh x4 hoi.
Tuy nhién, trén thuc t& c¢6 truong hop “hé ghép” nhung khoéng c6 quan hé huyét thong,
hodc khong c6 quan h¢ hon nhén, hoac khong cu tra on dinh tai nha chung cu, ma chi nham
hop phap hoa cu tra vi cic muc dich khac, ma van dugc giai quyét mua nha tai dinh cu thi
s& lam cho cha dau tu bi thiét.

Hiép hoi dé nghi bd sung Khoan 5 Diéu 4 “Dir thao Nghi dinh 101 vé “nguyén tic
tGi dinh cw” d6i voi chi so hitu can ho nha chung cu, “hé ghép”, nhu sau:

“5. Chii $6 hitu cin hé nha chung cw, hé ghép cw ngu én dinh trwéc ngay lgp dw
dn xdy dwng lai nha chung cw dwoc gidi quyét ti dinh cw theo quy dinh ciia phdp ludt
vé nha 6. Trwong hop xdy dwng lai nha chung cw tai khu vwe dia diém cii hodc trén dia
ban cdp huyén cé nha chung cw thi chii sé hivu cin hé nha chung cw va hé ghép dwoc
wu tién tdi dinh cw tai ché. Chii sé hitu dién tich khdc cia nha chung cw dwoc wu tién
hodn doi dign tich khdc trong dw dn xdy dwng lai nha chung cw. Trwong hop tdi dinh cw
ngoai dia ban cdp huyén noi cé nha chung cw cii, thi phdi dwoc sw dong y ciia cdc chii
s0 hitu nha chung cu”.

b. D& nghi bo sung nguyén tic vé viéc khong “finh Igi” phin gia tri hanh lang,
cau thang, san mai, hodc phin dién tich dit nim ngoai ranh xay dwng khdi dé nha
chung cw c6 ngudn goc do thue hién chinh sach ban nha thudc sé hiru nha nwéce cho
nguoi thué nha truwdce day:

Hi¢p ?(f)i dupc bié:[, trudc day khi ban hoa gid nha chung cu thi Nha nudc da co
chinh sach ho trg to1 da dé gidm gid can hd cho ngudi mua nha. Theo do, da khong tinh gia
trj phan coéng trinh xay dung phu (hanh lang, cau thang, san mdi...), hoic di khong tinh



tién st dung dat doi véi phan dat ndm ngoai ranh xay dung khoi dé nha chung cu, nén vura
qua, da cd y kién cho rang phan tai sdn nay van thudc s¢ hiru nha nude.

Hiép hoi cho rang, Nha nudc khong thé ban hoa gia mot san pham nha ¢ 1a can ho
khong hoan chinh (bdn thanh phdm), néu cin ho d6 khong bao gdm phan cong trinh xay
dung phy, trong d6 c¢6 hanh lang, cu thang, san mai.., hoic khong bao gdm phan dat nam
ngoai ranh xay dyng nha chung cu. Do vy, c6 thé coi gia tri phan cong trinh xay dung phu
(hanh lang, cau thang, san mdi...), hodc gia tri phan dit nam ngoai ranh xay dyng nha
chung cu 14 phan gid tri ma Nha nudc dd “khuyén mdi, cho thém” ngudi mua nha.

Hiép hoi dugc biét, hién nay da xuat hién tu twong ciia mot sd can bo cong chirc lo
ngai ve trach nhigm c4 nhan c6 the bi quy két trach nhigm lam that thot tai san nha nudc,
khi thy 1y giai quyét du an xay dyng lai nha chung cu cii c6 ngudn goc do thyc hién ban
hoa gia nha trude day, neu khong tinh gi tri phan dién tich hanh lang, cau thang, san mai,
hodc phan dién tich dat nam ngoai ranh xdy dyng nha chung cu dé thu hdi cho ngan sach
nha nudc, nén tai diém ¢ Khoan 1 Piéu 15 “Dy thdo Nghz dinh 101” quy dinh: “c) Déi véi
phan dién tich nha sir dung chung thi dwoc dp dung hé so k=1; truong hop dién tich nha s
dung chung thudc sé hitu Nha nwede thi chii dau tw phdi thanh todn bang tién cho Nha nwéc
theo ty 1¢ chdt leong con lai ciia nha ¢ nhan (x) véi gid chudn nha & xdy dung méi do Uy
ban nhdn déan cdp tinh ban hanh c6 hiéu lwc thi hanh tai thoi diém ky hop dong mua bdn
nhén (x) véi dién tich sir dung nha. Triwong hop dién tich dat sir dung chung ma Nha nwéc
chua thyc hién chuyen nhiwrgng khi ban nha ¢ theo quy dinh cua phap ludt thi chi dau tw
phdi thanh todn bang tién cho Nha niede theo gid bang 100% gid dat ¢ theo bang gid do
Uy ban nhdn ddn cdp tinh ban hanh tai thoi diém thanh todan nhan (x) dién tich ddt sir dung
chung nhan (x) hé s6 k sinh 16i (néu cé)”.

Hiép hoi dé nghi Chinh phii xem xét khong “tinh lgi” phan gia tri tai san phan dién
tich hanh lang, cau thang, san mai, hodc phan dién tich d¢at nam ngoai ranh xay dung nha
chung cu; khong thu thém cho ngén sach nha nude khi thye hién dy an xay dyng lai nha
chung cu ci va quy dinh thanh nguyén tac xir 1y phan dién tich hanh lang, cau thang, san
mai, hodc phan dién tich dit nam ngoai ranh xay dyng nha chung cu nay, dé can by cong
chure yén tam thuc thi cong vu.

Hiép hoi dé nghi bd sung Khoan 6 Diéu 4 “Dur thdo Nghi dinh 101 nhu sau:

“6. Déi voi dw dn xdy dwng lai nha chung cw cé nguon goc do thwe hién chinh
sach ban nha thudc so hitu nha nwdoc cho ngwoi thué nha (ban hoa gia nha) truéc
ddy, thi khong thu ngan sach nha nwéc doi véi gia tri phan cong trinh xdy dung phu
(hanh lang, cau thang, sin mdi...), hodc gid tri phin dit nam ngodi ranh xdy dwng nha
chung cw cii (dwong néi b, dit ciy xanh...), ma trwée diy khong tinh vao gid bdn nha
thugc so hiru nha nwoc cho nguwoi thué nha”.

3/- D& nghi bd sung “ké hoach cdi tao, xdy dwng lai nha chung cw”:

Hi¢p hoi nhan théy, biéu 6 “Dy thao Ngﬁj dinh {0] 7 quy dinh vé “ké hoach cai
tao, xay dung lai nha chung cw’”’, nhung con thieéu co che xiwr ly “trwong hop chii sé hiru
nha chung cw lya chon doanh nghiép bat dong san lam chu dau tu”.

Do vay, Hiép hoi dé nghi bo sung thém Khoan 6 Diéu 6 “Du thdo Nghi dinh 101,
nhu sau:

“6. Truwong hop chii so hivu nha chung cw lya chon doanh nghiép bit dong sdn
lam chu diu tw dy Gn cdi tgo, xdy dwng lgi nha chung cu, thi sau khi cé van ban chap
thudn chu truwong dau tw dong thoi voi chap thudn nha dau tw ciia Uy ban nhan dan cap
tinh, dwogc cdp nhat bo sung vao ké hoach phat trién nha o cua dia phwong”.



4/- D¢ nghi sira d6i Khoan 1 Piéu 7 “Du thio Nghi dinh 101” quy dinh vé yéu
cAu vé quy hoach ddi ciia véi khu vire cai tao, xAy dung lai nha chung cuw:

Hiép hoi nhan thay, Khoan 1 Diéu 17 Nghi dinh 101/2015/ND-CP quy dinh “chui
ddu tw dw an dwege phép diéu chinh hé sé sir dung ddt, ting chiéu cao cong trinh” 13 co ché
can thlet nhung khong quy dinh rd “mic ting” h¢ s6 str dung dét, chiéu cao cong trinh
ma cap tinh duoc quyén quyét dinh; dong thoi thiéu quy dinh “co ché wu ddi vé quy mé
din s6”, dan dén Nghi dinh 101/2015/NDb-CP thiéu tinh kha thi trén thuc té. Do vay, Hiép
hoi rat hoan nghénh Du thao Nghi dinh 101 d bd sung “quy mé déin s6”.

Hiép hoi dé nghi giao thim quyén cho Uy ban nhin din cip tinh quyét dinh

“mikc ting” hé sb sir dung dat toi da 02 lan theo quy hoach phan khu da dugc co quan
nha nude c6 tham quyén phé duyét; quyét dinh tang chiéu cao cong trinh nhung van phai
dam bao cao d¢ tinh khong theo quy dinh vé qubc phong va phu hop vé1 quy hoach chung
xay dung cap tinh. Truong hop can thiét diéu chinh cuc bd mot phan quy hoach chung thi
Uy ban nhan déan cap tinh bao cdo Bo Xay dung trinh Thi tuéng Chinh phu quyét dinh.

Do vay, Hiép hoi dé nghi hoan thién Khoan 1 Piéu 7 “Duw thdo Nghi dinh 101,
nhu sau:

“]. Co quan nha nwdc cé tham quyén phdi té chirc ldp, phé duyét quy hoach chi
tiét khu vuee ¢6 nha chung cu, khu chung cuw thuoc dién cdi tao, xday dung lai theo quy dinh
ciia phdp ludt vé quy hoach doé thi va phdp ludt vé xdy dung. Quy hoach chi tiét phdi xdc
dinh ro pham vi, ranh gioi dy dn cai tao, xay dung lai nha chung cu, khu chung cuw, cdc chi
tiéu sir dung dat quy hoach xdy dung, ¥& quy mé dan sé cia dy an, co céu loai can hg, bdo
dam ddp vmg yéu cau két néi dong bé hé thong ha tang ky thudt, ha tang xa hdi tai khu viec
dw an, ddp teng nhu cdu tai dinh cw tai ché. Sau khi quy hoach chi tiét dwoc phé duyét,
cdc théng tin vé quy hoach phdi diege cong bé cong khai theo quy dinh ciia phdp ludt vé
quy hoach va niém yét tai khu dan cw noi c6 dw dn cdi tao, xdy dung lai nha chung cw dé
cdc chu so hitu nha chung cu biét, thuc hién.

Can cir vao diéu kién cu thé cia dia phwong, Uy ban nhén déin cdp tinh xem xét
quyet dinh viéc cho phép diéu chinh chi tiéu quy hogch xdy dwng, dwgc tang chi tiéu din
s0, chiéu cao céng trinh; dwoc ting t6i da 2 lan hé so sir dung dit theo quy hoach phin
khu da dwogc co quan nha nwéc co thim quyen phé duyét, phit hop voi quy hogch chung
xdy dung cdp tinh va phdi bdo dam viéc dau néi hé thong ha tang, phit hop vé khéong
gian kién triic va higu qua dau tw ciia dw dn”.

5/- Pé nghi sira d6i Khoan 7 !91eu 8 “Du thido Nghi dinh 101” quy dinh vé “da so
qua ban” trong viéc lwa chon chu dau tw du an cdi tao, xay dung lai nha chung cu:

Trudc day, Hiép hoi dé xuat ty 18 75% trén day (dé c6 két qua: 75% x 70% = 52,5%
qud ban 50%) 13 do “Du thao lan 1 Nghi dinh 101~ dua ra ty 18 70% trén 70% tong sd chu
so hitu nha chung cu tham dy Hoi nghi nha chung cu, din dén két qua s6 dong ¥ chi dat
49% tong sé chu s¢ hiru, khong dat “da s6 qud bdn”. Nay, Hiép hoi dé nghi ap dung
nguyén tic “da sé qud bdn, trén 50%” (“toi thiéu phai dat trén 51%” nhu “Dir thdo Nghi
dinh 101”) trong viéc lya chon chu dau tu du 4n cai tao, xay dung lai nha chung cu.

Con dbi voi quyén biéu quyét ciia cic chii s¢' hiru phin “dién tich khdc” trong
nha chung cu, thi Thong tu 02/2016/TT-BXD di quy dinh quyén biéu quyét cia tit ca cic
chu s& hitu nha chung cu tinh theo mét vudng, ap dung cho cd can ho va dién tich khac
thudc sé hitu riéng, khong tinh quyén biéu quyét theo can ho nhu trude day. Cach tinh nay



chinh xé4c, cong bang, nhung khé ap dung trén thyc té, nhét 1a d6i voi cac nha chung cu cii
c6 nhiéu dién tich dwgc coi néi.

Hiép hoi thong nhat voi “Dy thdo Nghi dinh 101” quy dinh viéc chu s¢ hitu nha
chung cu lya chon chu dau tu du an cai tao, xay dung lai nha chung cu tinh theo don vi la
can ho. Tuy nhién, néu phan “dién tich khdc” lai 1y dién tich sir dung ctia can ho 16n nhat,
thi ¢é thiét thoi cho chil s& hitu phan dién tich khac trong nha chung cu, nén Hiép hoi dé
nghi lay dién tich sir dung trung binh ciia cac loai can ho tai nha chung cu d6 dé tinh quyén
biéu quyét thi hop 1y hon, vi du: Chung cu X c¢6 03 logi can hg, can ho loai A 70m?, can hé
loai B 50 m?, can hé loai C 30 n?’, thi dién tich trung binh cua cac can ho la 50 m’.

Do vay, Hi¢p hoi dé nghi hoan thi¢n Khoan 7 Piéu 8 “Dy thdo Nghi dinh 1017,
nhu sau:

“7. Viéc ldy y kién vé lya chon chii dau tw dir én phdi bao dam cé it nhat 70% tong so
chu so hitu eanhé nha chung cu do tham gia va doanh nghiép duoc lua chon phaz droetoi
thien75% dat trén 51% tong s6 cdc chii s6 hitu nha chung cuw them—sia dong y. Truong
hop ¢6 nhiéu doanh nghiép tham gia thi lira chon doanh nghiép nhan dwoc ty 1é dong y cao
nhdt nhung toi thiéu phai dat trén 51% tong sé chii s¢ hitu nha chung cw dong y; viéc to
chire lwa chon chi dau tu phai duwoc ldp thanh bién ban co chit ky cua dai dién Uy ban
nhan dan ccfp huyén, dai dién So Xay dung, dai dién cac chu so hitu nha chung cw va
doanh nghiép dwoc lua chon.

Truwong hop nha chung cw, khu chung cw c6 mét phan dién tich thudc so hiru nha
nuwée thi dai dién chi sé hitu nha nuée doi véi phcfn dién tich nay tham gia lya chon chu
dau tw di dn. Poi véi phan dién tich khdc khéng phdi la can hé thi ldy dién tich sir
dung trung binh cia cdc loai cin hé ténwnhét tai nha chung cw do dé tinh sé lwong can hé
lam co s¢ xdc dinh quyén ciia chii s¢ hitu khi tham gia lwa chon chi dau tw quy dinh tai
Khodn nay”.

6/- Pé nghi Chinh phii xem xét xir Iy “vidng mdic” vé quy dinh phai c6 100%
chii s¢ hitu nha chung cw ddng y pha dé nha chung cw khong phai nha chung cu hw
héng niing nguy hiém (cdp D):

Diéu 11 “Dw thdo Nghi dinh 101 quy dinh “thwc hién phd dé nha chung cuw”,
nhung c6 thé khong thwe hién dwoc, do Khoan 3 Piéu 110 Luat Nha ¢ 2014 quy dinh ddi
v6i truong hop nha chung cu cti hu hong, khong thugc loai nha chung cw hu hong nang
nguy hiém (cdp D) phai “dwoc tit ci (100%) cdac chii s hiru théng nhit phd dé dé xay
dung lai nha chung cu moi thong qua Hoi nghi nha chung cu”.

Do “vwéng mic” chii yéu nay, ma sau khi da lwa chon dwoc chi diu tw dy an
xay dung lai nha chung cu, chi ¢in c6 1 chii sé hitu nha chung cw c6 y kién khong dong
y pha d& nha chung cw thi ciing khong thuc hién dugc.

Trong lac chua stra d6i Luat Nha 6, Hi¢p hoi dé nghi B Xay dung bao cédo Thu
tuéng Chinh phii dé xuat Uy ban Thwong vu Quoc hdi c6 Nghi quyét cho phép dp dung
ty 18 2/3 (hodic %, hodc 80%) chi sé hiru nha chung cu dong y pha dé 1a quyét dinh c6
hiéu lwe. Chi so hitu nha chung cu khéng dong thuan van duoc dam bao day du cac quyén
va loi ich hop phép, chinh dang nhu céc chu s¢ hitu khéac. Truong hop khong thye hién ban
giao nha thi s& bi cudng ché dé pha d& nha chung cu theo du 4n duoc co quan nha nude cd
tham quyén phé duyét (Ghi chii: Quy dinh tai Khoan 2 Piéu 81 Ludt Nha & 2005 quy dinh



“trweong hop mo réng dién tich thi phdi dwoc t6i thiéu hai phdn ba tong sé chii sé hivu nha
chung cw dong ¥” thi hop Iy hon).

7/- P& nghi bd sung quy dinh vé quyén va trach nhiém cia “hj ghép”:

Piéu 14 Nghi dinh 101/2015/ND-CP quy dinh “cdn h méi ma chii s¢ hitu dwoc
mua thém (néu cé) trong truong hop can ho cii c6 tir 02 hé khau tré Ién (...) theo gid quy
dinh ciia Uy ban nhén ddn cdp tinh”. Co ché nay rat nhan van, phu hop voi thuc tién va
dap (mg nhu ciu mua nha tai dinh cu ctia “hd ghép”, nén can dugc tiép tuc quy dinh trong
“Du thao Nghi dinh 101"

Nhung biéu 14 (ci) Nghi dinh 101/2015/ND-CP cé cac “bat cdp” sau: (i) Khong
quy dinh s6 lwong can hé tdi dinh cw ma chii s¢ hitu dwoe mua thém, nén cé thé dan dén
tranh chdp véi chii dau tw va chi dau t ¢é thé bi thiét hai quyén loi; (i) Khéng quy dinh
triwong hop chii s¢ hivu nha chung cie dong y dé cho “hé ghép” dirng tén hop dong mua
ban cin hé mua thém, dan dén trén thyc té c6 thé xdy ra tranh chdp gitta “hé ghép” voi
chii s6 hivu nha chung cu, do tién mua cin hj cé thé do “hé ghép” tra, nhung lai do chii s¢
hitu nha chung cu dimg tén Hop dong mua nha; (iii) Khéng nén quy dinh gid nha “theo
gid quy dinh ciia Uy ban nhin din cap tinh”, ma nén giao trach nhiém cho chi sé hitu
nha chung cw, “hé ghép” théa thudn gic mua ban nha véi chii dau tw, dwege xdc dinh trong
Phuong dn boi thuong, hé tro, tai dinh cw va tam cw duoc co quan nha nuoc co tham
quyén phé duyét, hodc theo cong thirc: Gid ban nha = Gid thanh + 10% loi nhudn (Ghi
chii: Gid ban nha nay chuwa bao gom thué, phi va khéng tinh chi phi ban hang cia chii dau
tw).

Do vdy, Hiép hoi dé nghi bd sung Khoén 3 (méi) Dieu 13 “Dy thao Nghi dinh
101" vé quyén va trach nhiém cua “h¢ ghép”, nhu sau:

“3. Quyén va trach nhiém ciia h¢ ghép cw ngu én dinh trwéc ngay dw dn xdy
dwng lai nha chung cw dwoc co quan nha nwéc cé tham quyén phé duyét:

a. Pwoc hé tro tii dinh cw va tam cw theo Phwong dn boi thwong, ho tro, tdi dinh
cw va tam cw dwgc co quan nha nwdoc co tham quyén phé duyét.

b. Hp ghép, hodc cac hd ghép cung cin hy cua chu so hitu nha chung cw dwoc
mua mgt can hg tdi dinh cw co gia ban bang gia thanh cong voi lgi nhudn 10%, chwa
bao gom thué, phi va khéng tinh chi phi ban hang cia chi diu tw.

¢. Thwe hién trach nhigm theo quy dinh tqi cic diém a, b, d, d va e Khodn 2 Piéu
nay”.

8/- Pé nghi hoan thién ndi dung “Phwong dn béi thwong, hé tro, tdi dinh cu”:

Hiép hoi nhan thay, viéc xdy dung that hop tinh hop 1y “Phurong dn boéi thuong, ho
tro, tdi dinh cw” nham dam bao quyén va lgi ich hop phép, chinh déng, cong bang cho cac
chu s hiru nha chung cu, dé tao duoc sy dong thuan khi thyc hién du an xay dung lai nha
chung cu va tai dinh cu. Nhung, ¢6 cic “vidng mdc” can duge xem xét giai quyét thoa
dang nhu sau:

(1) Bé nghi trong “Phwong dn boi thiong, hé tro, tai dinh cu” ¢b tinh dén “lpi thé
vi tri” cua can ho, nhu can ho tﬁng trét (cé loi thé vé kinh doanh, di lai, an todn PCCC),
hodc can ho goc, hoac can ho lau mot, hoac lau hai so véi cac can ho tﬁng cao hon. Déng
thoi, nén quy dinh hé s6 hoan d6i dién tich can ho nha chung cu tai dinh cu toi thiéu tir 1,2



lin so véi dién tich cin hd cii, boi 18 ngay tir nam 2014, diém b Khoan 1 Diéu 116 Luat
Nha ¢ da quy dinh “trieong hop chii s6 hitu c6 nhu cau tai dinh cw tai ché thi dwoc bo tri
nha & méi ¢6 dién tich toi thiéu bang hodc lén hon dién tich nha ¢ cii” va trén thuc té
nhiéu ndm qua cac chil dau tu déu b tri dién tich nha tai dinh cu 16n hon nha & cil.

(2) Vé phan dién tich dat ngoai ranh khdi dé xay dung nha chung cu va phan dién
tich xay dung cong trinh phu thudc quyén sir dung chung nhu hanh lang, cu thang, san
mai... thudc quyén so hiru cia Nha nude, ma trude ddy, khi ban hoa gia nha chung cu thi
Nha nuée di ¢ chinh sach hd tro tdi da dé giam gia ban cin ho cho ngudi mua nha, nén da
khong tinh gia tri phan tai san nay vao gia ban hoa gia nha, nén vira qua da cé y kién cho
rang phan tai san nay van thudc so hitu nha nudc, phai tinh lai gia tri dé thu hdi cho ngan
sach nha nudc.

Hiép hoi dé nghi Chinh phu xem xét quy dinh thanh nguyén tac xtr Iy phan dién tich
hanh lang, ciu thang, san mai, hodc phan dién tich dit nim ngoai ranh xay dung khdi dé
nha chung cu (nhw trén), dé can bd cong chirc yén tam thuc thi cong vu va tao duoc su
dong thuan cia cac chu so hiru nha chung cur cii. Chi tinh riéng thanh phé H6 Chi Minh d
c6 dén 474 khu nha chung cu, nha tap thé dugc xay dung trude nim 1975 va da dugc ban
hoa gia nha (Nhuw da néu tai diém b Muc 2 ciia Van ban nay).

(3) Tai diém ¢ Khoan 1 Biéu 15 “Dy thao Nghi dinh 101” quy dinh “Déi véi phan
dién tich nha sw dung chung thi dwoc dp dung hé s6 k=1"1a khong can thiét, béi 1€ theo
quy chuan k¥ thuat qudc gia vé nha chung cu di quy dinh vé phan dién tich nha st dung
chung, nén khong can thiét quy dinh co ché hoan d6i phan dién tich nay.

’

(4) V& uu diém cua phuong thire “tdi dinh cw tai chd”, qua kinh nghiém thyc tién
cho thay, thyc hién phuong thirc chit s& hitu nha chung cw nhin nha ti dinh cu tai chd
thi ¢6 loi nhit, ké ca truong hop sau d6 ban nha tai dinh cu theo gia thi truong. Néu chi so
hiru nha chung cu ban lai nha tii dinh cw cho chi ddu tw, theo gid ban dugc tinh theo chi
phi dau tu xay dung dugc phan bd trén 1m?* san duoc cong véi 10% loi nhuan dinh muc thi
rat thiét thoi.

Do vay, Hi¢p hoi dé nghi hoan thién Khoan 1, Khoan 2, Khodn 3, Khoan 4 va
Khoan 5 Piéu 15 “Dy thdo Nghi dinh 101 ”, nhu sau:

“Piéu 15. Phwong dn boi thuwong, hé tro, tdi dinh cw

1. Phirong dén béi thuong, hé tro, tdi dinh cw va tam cw dp dung trong truong hop
chu so hitu nha chung cu co6 nhu cau tdi dinh cw tai ché duoc thuce hién theo quy dinh sau
day:

a) Can cir vao diéu kién cu thé cua duw dn tai tung khu vuec, Uy ban nhan dan cd'p
tinh quyét dinh hé sé k boi thuong t0i thiéu tir 1-dén2 1,2 lan dién tich sir dung can ho cii
ghi trong Gidy chirng nhdn quyén sir dung ddt, quyén sé hitu nha & va tai san khéc gan lién
véi ddt qua cdac thoi ky; Khuyén khich chii ddu tw hodn déi dign tich cin hé tdi dinh cw
voi ty 1é cao hon murc quy dinh trén ddy. Truong hop co dién tich ngoai dién tich dwoc
céng nhdn trong Gidy chitng nhdn thi thwc hién giai quyét theo quy dinh ciia phdp ludt vé
ddt dai va theo Phwong dn béi thwong, hé tro, tii dinh cw dwoc co quan nha nwéc cé
thim quyén phé duyét.

Tuy theo tinh hinh thwc tién ciia dia phwong, Uy ban nhén dén cip tinh quy dinh
hé so hodn doi dién tich nha tdi dinh cu, co tinh dén lgi thé vi tri cua can hy ting trét,



lau 1 va cac tang, can hg goc, dé dam bdao sw cong bang cho cdc chu so hitu nha chung
cu.

Baz Vo1 cdac chu so huu tang 1 ma cé danh dién tich dé kinh doanh truéc thoi diém
sk dw dn cdi tao, xdy dung lai nha chung cw dwoc co
quan nha nwdc co tham quyén phé duyét va trong dw dn cé quy hoach danh mét phan
dién tich dé kinh doanh dich vu, thwong mai thi ngoai viéc duoc boi thuong, hé tro theo
quy dinh tai diém nay, néu cdac chii sé hitu ¢é nhu cau con dwoc mua thém mot phcfn dién
tich san kinh doanh thwong mai, dich vu dé kinh doanh. Gia ban phcfn dién tich nay dwoc
tinh theo chi phi dau tw xdy dwng dwoc phdn bé trén 1 m’ san kinh doanh thwong mai, dich
vu duoc cong voi 10% loi nhudn dinh mirc theo quy dinh;

b) Truong hop dién tich can ho duoc bé tri tdi dinh cu 1én hon dién tich dwoc boi
thwong quy dinh tai diém a Khodn ndy thi chii s6¢ hitu phdi mua phan dién tich chénh léch
theo gid ban can hé tdi dinh cw dwge xdc dinh trong phwong dn boi thwong da dwoc phé
duyét. Truong hop chii s6 hitu khong mua phan dién tich chénh 1éch theo quy dinh tai diém
nay thi khong duoc bé tri tdi dinh cu va thue hién theo quy dinh tai Khoan 2 Piéu nay.

¢) Péi véi dw dn xdy dwng lai nha chung cw c6 nguén géc do thwe hién chinh
sach ban nha thudc so hitu nha nwoc cho ngwoi thué nha (ban hoa gia nha) truéc
ddy, thi khong thu ngéin sdch nha nwéc doi véi gid tri phin cong trinh xdy dwng phu
(hanh lang, cdu thang, san mdi...), hodc gid tri phdn dit nam ngoai ranh xdy dwng khoi
dé nha chung cw cii (dwong ndi bé, dit ciy xanh...), ma trwée diy khong tinh vio gid
ban nha thupc so hitu nha nwdc cho ngwoi thué nha.

2. deng hop chu so hitu nha chung cw khéng c6 nhu cau tdi dinh cu tai chd va cé

nhu cdu du’o’c boz thu’ong bang tién thz du’o’c boz thu'ang bang tién trén—eo-se—hié-s6tboi

CHEY hé b i hoan w3 theo théa thudn véi chii diu

tu; neu khong thoa thuan du’trc, tht chu s0 hitu nha chung cw nhdn nha tai dinh cw tai

ché; néu chii sé hitu c6 nhu cau thi dwoc mua, thué mua nha & xd héi trén dia ban theo quy
dinh cia phdp ludt vé nha .

3. Truong hop dang thué nha & thudc sé hitu nha nuée (chua dwoe chuyén doi
thanh s¢ hitu riéng) ma nha chung cu @6 thudc dién phai pha dé thi nguwoi sir dung diroc bo
tri tai dinh cu theo quy dinh sau ddy:

a) Trwong hop phd dé nha chung cie dé xdy dwng lai thi nguoi sir dung dwoc thué
can hé ¢é dién tich theo thiét ké dwoc duyét nhung khong thcfp hon dién tich su dung cua
can hé cii, triv trueong hop khéng c6 nhu cau thué nha ¢; gid thué nha ¢ dwoce dp dung nhuw
doi véi trieong hop thué nha & xd héi thudc sé hiru nha nwée. Truong hop Nha mede bdn
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thi dwoc mua can ho dang thué theo quy dinh vé ban nha & thuéc sé hivu nha nuwée cho
nguoi dang thué theo quy dinh cua phap ludt nha o;

b) Truong hop thudc dién quy gom theo quy dinh tai Khoan 3 Piéu 7 ciia Nghi dinh
nay hodc Nha nudc khong quy hoach xdy dung lai nha chung cu cii thi nguoi sur dung dwoc
bé tri thué cdn hé tai vi tri nha chung cw quy gom theo quy dinh tai diém a Khodn nay hodc
dwoc mua, thué, thué mua nha o xa hoi trén pham vi dia ban theo quy dinh cua phdp ludt
vé nha ¢ (néu cé nhu cau).

4. Truong hop trong du an cai tgo, xdy dung lai nha chung cw co nha o riéng lé
phdi phd dé va theo quy hoach van tiép tuc bé tri nha & riéng 1é thi chii sé hivu dweoc bo tri
tdi dinh cu tai cho theo quy dinh sau day:

a) Doi véi dién tich dat dwoc cong nhan quyén sir dung hop phdp (ghi trong Gidy
chirng nhdn) thi dwoc boi thuwong theo hé s6 k = 1 lan;

b) Déi véi dién tich san xdy dung nha & thi dweoc boi thuwong theo hé so k quy dinh
tai diém a Khodan 1 Piéu nay;

¢) Péi véi phan dién tich dat ngodi phan dién tich dat quy dinh tai diém a khoan nay
thi dwoc gidi quyét theo quy dinh ciia phép ludt vé dat dai;

d) Truong hop dién tich dat dwoc bé tri tdi dinh cw nhé hon dién tich dat cii thi chii
s& hitu dwoc thanh todn tién chénh léch theo gid dat do chi dau tr q—uyét—ém# va chu so
hitu nha théa thudn theo Phwong dn boi thwong, hé tro, tdi dinh cw dwoc co quan nha
nwéce cé tham quyén phé duyét; triecong hop dién tich dat tai dinh cw I6n hon dién tich dat
cii thi chii s6 hitu phai thanh todn cho chii dau tw theo gid quy dinh tai diém nay. Truong
hop ¢6 chénh léch doi véi phan dién tich nha thi thwce hién gidi quyét theo quy dinh tai
diém b Khoan 1 Piéu nay. Gia dat quy dinh tai diém ndy khéng dwoc thdp hon gid ddt do
Uy ban nhdn dan cdp tinh ban hanh tai cing thoi diém thiee hién boi thuong.

5. Truong hop dy dn cdi tgo, xay dung lai nha chung cw co nha o riéng lé phai phad
dé ma theo quy hoach dwege duyét khéng tiép tuc bo tri nha ¢ riéng 1é thi chii sé hitu dwoc
wu tién bé tri tdi dinh cw tai ché bing cin hé chung cw, hodc dwoe boi thuwong bang tién
theo hé s6 boi thwong quy dinh tai Khodn 3 4 Piéu nay theo théa thudn véi chii dau tw
theo Phwong dn béi thwong, hé tre, tii dinh cw dwoc co quan nha nwéc cé thim quyén

A A A

phé duyét. ; nén

9/- P& nghi giao trach nhi¢ém va thim quyén cho Uy ban nhin dan cip tinh
quyét dinh viéc cai tao, xAy dung lai nha chung cu:

Hiép hoi dé nghi phan cAp manh va giao trich nhi¢ém, thAm quyén cho Uy ban
nhan din cip tinh t6 chirc trién khai thyc hién viéc cai tao, xay dung lai nha chung cu trén
dia ban gan véi cong tac chinh trang, tai thiét do thi, dé phat huy vai tro va tinh chu dong
cua cac dia phuong. Hoat dong nay can dugc su gidm sat cia Hoi dong nhan dan cép tinh
va Bo Xay dung la phu hop.

Do vay, Hiép hoi dé nghi hoan thién diém a Khoan 3 DPiéu 21 “Du thdo Nghi dinh
1017, nhu sau:

“3. Uy ban nhdn dan cdc tinh, thanh phé trwc thude Trung wong cé trach nhiém:
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a) Uy ban nhdn din cdp tinh chiu trach nhiém va cé tham quyén quyét dinh, Tto
chire trién khai thuc hién viéc cdi tao, xay dung lai nha chung cu trén dia ban gd'n voi
céng tac chinh trang, tdi thiét dé thi, theo quy dinh ciia Nghi dinh nay va phdp ludt cé lién
quan. Ké hoach thiee hién viéc cdi tao, xdy dwng lai nha chung cw va két qud thwce hién
phdi dwoc bdo cdo lén Hpi dong nhéin din cip tinh dé dwoc gidm sit theo quy dinh ciia
phdp lugt. Trweong hop vwot tham quyén thi Uy ban nhén din cép tinh bdo cdo B Xy
dwng trinh Thii twéng Chinh phii xem xét quyét dinh”.

Tran trong kinh trinh!

Noi nhin: TM. BAN CHAP HANH HIEP HOI
- Nhu trén; CHU TICH

- Van phong Chinh phu;

Bo Tw phap,; Bo Tai chinh;

B6 Ké hoach va Pau tw;

B¢ Tai nguyén va Moi truong;
- Ban Chdp hanh Hiép héi;
- Quy vi Hgi vién; Lé Hoang Chau
-Luu VT DTDbD: 0903 811 069

Email: lehoangchaul954@gmail.com

Dinh kém:
Bdn gdp y chi tiét “Du thao Nghi dinh 101"
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