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“V/v Hoan nghénh Uy ban Thuong
vu Quéc héi khéng tian thanh quy
dinh so hitu nha chung cw co thoi
hgn”

Kinh giri: Uy ban Thuong vu Qudc hdi

Hiép hoi Bét dong san thanh phd H6 Chi Minh (HoREA) trin trong cam on va hoan
nghénh Uy ban Thuong vu Quoc hdi trong phién hop chiéu ngay 17/03/2023 da cho ¥ kién
két luan vé B4o cdo tham tra Dur 4n Luat Nha ¢ (sua doz) khong tan thanh quy dinh sé hiru
nha chung cw ¢6 thoi han vi cho rang can thlep quyén sO hiru tai san cia nguoi dan, nhung
can ¢6 quy dinh cu thé viéc Nha nwéc ¢6 quyén quyét dinh, trach nhiém di doi, pha dé,
cai tao chung cw khong con an toan dé dam bao sirc khée, an toan ciia ngudi dan.

Uy ban Thuong vu Qudc hodi yéu cau Co quan soan thao du 4n Luét tiép thu ¥ kién tai
phién hop, ¥ kién cic co quan to chiic, nhan dan va luu y khong quy dinh thoi han sé hiru
nha chung cw. Nhung Chinh pha van ¢ quyén trinh Quéc hdi phuong 4n clia minh va nhu
vay s& c6 thé trinh 02 phuong an (phwrong an cua Chinh phii va phwong an theo két ludn cia
Uy ban Thuong vu Quobc héi), trong d6 can giai trinh hai phuong an, néu rd uu diém, nhugc
diém, trinh bay mét cach toan dién, lap luan r6 rang lam co so dé cac dai biéu Qubc hoi xem
xét, cho y kién, quyét dinh dé dam bao tinh dan chu, khach quan.

Trude d6, Bo Xay dung da dé xuit Dy an Luat Nha & (sita doi) quy dinh sé hiru nha
chung cw c6 thoi han dugc xac dinh theo hé so thiét ké va thoi gian str dung thuc té do co
quan c0 thAm quyén thdm dinh, két luan. Chi sé' hitu nha chung cu s€ phai chim dit
quyén s¢ hiru khi nha chung cw thudc dién bi pha do va dugc tiép tuc sir dung phan dién
tich dat c6 nha chung cu, nhung phai ndp kinh phi xay dung lai nha chung cu méi.

Trong cudc hop, Uy ban Phap luat Qudc hoi cho biét 1a da sé y kién thanh vién
thuong truc cia Co quan tham tra Dy 4n Ludt Nha & (sia doi) khong tan thanh viée quy
dinh s& hitu chung cw cé thoi han, boi nha ¢ 1a tai san 16n cia ngudi dan, nén viéc quy
dinh sé hiru nha chung cw c¢é théi han khién cho quyén sé hiru ciia ngudi din s& khong
duoc xéac lap, phu thudc vao quyét dinh hanh chinh cua co quan quan ly khi kiém dinh nha
chung cu va viéc nay cling tac dong ti€u cuc den thi truong bét dong san vbn dang gip nhiéu
kho khin. Quy dinh ndy c6 thé sé din t6i mat can doi cung - cau nha ¢, nguoi dan tang
mua dit thay vi mua cin hd chung cu va gia nha dat c6 thé ting cao. Do vy, khong nén
quy dinh thoi han s& hitu nha chung cu, ma van giit nhu hién hanh, tirc 1 s& hitu nha chung
cw khong c6 nién han, nhung can phai bé sung cac quy dinh vé trinh tw, thi tuc pha dé,
cii tao, xdy dung lai chung cw cii hoic hét nién han sir dung.

Hiép hoi dugc biét, phan 16m thanh vién Uy ban Thuwong vu Quoc hdi ciing khong
tan thanh viéc quy dinh sé hitu nha chung cw c6 thoi han.

Chii tich Qudc hdi Vwong Pinh Hué chi dao “phdi bdit diing bénh dé cé chinh sdch
Mmg khi thyc hign cdi tgo, xdy dung lai nha chung cw cii, c6 thé chia ra
cdc truong hop, diéu kién khdc nhau nhw vi 1y do bt kha khang (thién tai, hoa hoan) hodc
xuong cdp, nguy hiém cho ngwoi sir dung. Ngodi ra, tuy diéu kién, thwc trang ma c6 thé quy
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dinh thdo do mot phdn, mot toa nha thuoc khu chung cu hodc ca khu chung cu, twong tw Ha

Néi va mét s6 dia phwong dang lam”.

Tuy nhién Hiép hdi nhan thay, rat can thiét nghién ctru va tra 1oi y kién trong cudc hop
ctiia Uy ban Thuong vu Qudc hoi, dé nghi “Céin lam 10, ra sodt bdn chdt ciia vuwéng mdc cdi
t@o, pha dé' nha chung cw cii ¢6 phdi do quy dinh vé s¢ hitu nha chung cw khong xdc dinh
thoi_han hay khéng? C6 phdi néu_chuyén_sang hinh thirc sé hivu nha chung cw cé _thoi
han thi sé xw ly dwoc hay khong?”’.

Hi¢p hoi nhan théy, v6i thuwe trang tinh hinh nha chung cu cii hién nay da dat ra yéu
ciu cap thiét phai xidy dung hoan chinh, dong bd cac quy dinh phap luat dé thue hién
cong tac cai tao, xay dung lai nha chung cu dam bao quyén va lgi ich hgp phap, chinh
dang cua cac chi s¢' hiru nha chung cw, vira két hop chinh trang d6 thi, vira c6 co ché chinh
sach dé cac cha sé hitu nha chung cu tu quyét dinh thuc hién cong tac cai tao, xdy dung lai
nha chung cu, vira khuyén khich doanh nghiép thoa thuan mua lai can ho cua cac chu s¢ hiru
nha chung cu theo gia thi truong dé thyc hién dy 4n dau tu bat dong san, nha ¢ thuong mai.

Hi¢p hoi duoc biét, ca nude c6 5.687 khu chung cu, riéng Ha No6i c6 khoang 3.015
khu chung cw, nha tap the, trong d6 c6 1.850 khu chung cw, nha tap theé xay dung
tur truwede nam 1994.

Thanh phé HO Chi Minh c6 1.568 khu chung cuw, trong d6 c6 474 khu chung cw gdm
573 10 xay dyng trwéc nam 1975 v6i 50.640 can hg, trong do c6 13 khu chung cu hw hong
nang (cap D), nguy hiém cho nguwoi s dung, can phai pha do’, xay dung lai. Trong do
quin 5 c6 dén 212 khu nha chung cw chiém dén 47,4% tong s6 chung cw cii ma da so 1a
chung cu, nha tap thé nhé, khong dua diéu kién dé xay dung lai tai vi tri cii do khong phu
hop vo1 quy hoach.

Tir thue tién cta thanh phd HO Chi Minh, Hiép hoi nhan thdy cong tic cai tao, xy
dung lai nha chung cu cii, nhit 12 nha chung cw cii bi hw héng ning, nguy hiém cho ngudi
su dung (ma cdc chu so hitu nha chung cw da dwoc “mua hoa gia nha thugc so hitu nha
nuwoc” trudc day) duge thuc hién theo phuong thic, hoac do ny ban nhan dan thanh
pho chi dao thwe hién, trong d6 c6 nhiéu dw 4n thanh céng, nhung ciing c6 du 4n gip khé
khiin, vueéng mic, tham chi c6 phat sinh khiéu kién gay git; hoic do doanh nghiép tw
nhan ty théa thuin véi cac chii sé¢' hiru mua lai cin hd nha chung cu theo gia thi truong dé
thuc hién du an dau tu bat dong san, nha ¢ thuwong mai.

Tat ca cac du an cai tao, xay dung lai nha chung cu thanh cdéng déu c6 miu sb
chung 1a “hgp long din”, dugc cac chu s¢ hiru nha chung cu ddng tinh ung h¢, tham gia, do
da dugc ban bac, trao d(n din chii, thiu tinh dat 1y va quyét dinh theo da s6, nhat 1a di xay
dung dwgc phwong an boi thuong, hd trg, giai quyét tam cu, tai dinh cu, bao dam dwge
quyén va lgi ich hop phap, chinh dang cho nguoi dan nhu cac vi du dién hinh sau day:

(1) Dy an di doi, tai dinh cu cac hg dan thuoc 16 1V, 16 VI khu chung cw Thanh
Pa, phuong 27, quan Binh Thanh do bi nghiéng, lin, nguy hiém cho nguoi sir dung, nén tat
cd 300 chi s& hiru nha chung cw va gia dinh déu duoc di doi, tai dinh cuw tai khu chung cu
tai dinh cu s6 4 Phan Chu Trinh, phwong 12, quin Binh Thanh & gan trung tam thanh phd
hon khu Thanh Pa, c6 thé néi 1a rat thanh céng va dwge 1ong dan. Viéc hoan ddi cin hd
tai dinh cw rat théa dang, vi du: Chii s6 hitu can hé cii ¢é dién tich 84 m* dwoc hodn déi 02
can ho tai dinh cw cé dién tich 60m*/can, theo d6 hé dwoc tdi dinh cu dwoce boi thuong va
dwoc mua lai can ho theo gid ban nha thudc so hitu nha nuoc (gid vén) doi véi phdn dién tich
84 m?’; phan dién tich déi dur 40 m* dwoc mua theo gid thi truong.
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Day 1a cach lam hay do Nha nwée chi tri thue hién, xdy dung trwdce khu tai dinh
cw, nhung c6 mit han ché 13 ngudn ngén sach nha nwéc cé han, khé thé thwe hién dai tra,
nén rat can thiét phai thuc hién chi truong xa héi héa dé huy dong nguodn lue ciia khu vue
tu nhin tham gia hoic cac chii sé hiru nha chung cw chu dong quyét dinh va hop von dé
thue hién cii tao, xAy dung lai nha chung cw tai cac khu nha chung cu c6 diéu kién (cé
dién tich I6n, phit hop quy hoach hodc cdc chii sé hitu nha chung cw cé thé hop von, huy
déng von...).

(2) Nhiéu quén ciia thanh phd Ho Chi Minh d4 1am tot cong tac cai tao, xay dung lai nha
chung cu, dién hinh 1a quan 4 c6 13 khu chung cw, cw xa dwgc xiy dyng trudc nam 1975
d3 hu hong, xudng cap, co trudng hop hu hong ndng, nguy hiém cho nguoi su dung nhu
chung cu Tric Giang, chung cu Ton Thit Thuyét. Trong hon 20 nim qua, Uy ban nhan dan
quan 4 da chi dao Cong ty Dich vu cong ich quan 4 (doanh nghiép nha nwdc) thuc
hién thanh céng nhiéu dy an cai tao, xay dung lai nha chung cu két hop véi chinh trang do6
thi, phat trién ha ting giao thong va tai dinh cw tai chd cho cic chi so hitu nha chung cu
cii duoc “doi doi” va lam thay doi han dién mao dé thi ciia quén 4.

Pay ciing 1a cach 1am hay ciing do Nha nwéc chi tri (truc tiép la Uy ban nhdn ddn
qudn 4) va giao cho Cong ty Dich vu cong ich quan 4 thwe hién, theo d6 Cong ty tu vay von
ngan hang dé bdi thudng giai phong mit bang, hd trg, giai quyét tam cu va dau tu xay dung,
sau do tai dinh cw tai chd cho cac chii s¢ hitu nha chung cu. Phan cin h$ déi dw va dién
tich thwong mai dich vu dugc Cong ty kinh doanh dé bu dip chi phi dau tw.

(3) Dw an khu chung cw Co Giang sO 100 C6 Giang, phuong C6 Giang, quén 1 do
Cong ty Co ph‘éln Phat trién Dat Viét 1am chu dau tu, c6 dién tich khudn vién 13.902 m? duoc
quy hoach 30 tang, 1.092 can ho.

Chung cu Cb Giang trude day c6 750 cin h bao gém 95 cin hd thudc s¢ hitu nha
nude. Phan 16n chu sé hiru nha chung cu lwa chon nhan tién boi thwong, hd tro va ti lo tai
dinh cu. Chi c6 197 h yéu cau tii dinh cw tai chd va dén nam 2022 chu dau tu da hoan
thanh ban giao 197 cin h§ phuc vu tai dinh cw (trong do co 11 can ho thuoc so hitu nha
nuoc).

Du 4n nay thuc hién theo phuong thic Nha nuwéce thu héi dat, chi dinh chi dau tw tir
nam 2007 va chii dau tw chiu trach nhiém thanh toan toan b chi phi boi thwong tii dinh
cw 1én dén g?ln 1.500 ty dﬁng theo phuong an boi thuong, hd trg, tai dinh cu da duoc co
quan nha nuéc c¢6 tham quyén phé duyét.

Céach 1am nay theo kiéu “cong - tw két hop”, trong d6 Nha nwée thwe hién phan viéc
“khé khin nhdt, phirc tap nhdt”13 thu hoi dat, boi thwong giai phéng mit bing, hd
tro giai quyét tam cuw, tai dinh cw cho nguoi dan; Con doanh nghi¢p chu dau tw chiu
trach nhiém bao diam nguon von tai chinh d¢é Nha nudc thyc hién hd trg, bdi thu’ong giai
phéng mat bang, giai quyét tam cu, tai dinh cu cho nguoi din theo “phwong dn” duge co
quan c6 tham quyen phé duyét, dong thoi doanh nghiép c6 thé hd trg thém cho nguoi dan
ngoai “phwong dan”.

Dy 4n nay dang bi tam dimg dé “ra sodt phdp Iy” va bi “vwéng mdic” do cach 1am nay
1a viéc “chi dinh chii ddu tw” ma khong thuc hién co ché Hi nghi nha chung cw true tiép
quyét dinh lwa chon nha dau tw hoic théng qua “ddu thau dw dn cdi tao, xdy dung lgi nha
chung cw dé lwa chon nha dau tw”.

Nhung Hiép hoi dé nghi cin co “quan diém lich sit” 3¢ xem xét tai thoi diém
2007-2013 1a rat khé dau thau lga chon nha dau tw du 4n cai tao, xay dung lai nha chung
cu vi c6 rat it nha dau tu quan tam.



Dé dam bao hai hoa lgi ich gitra nguoi dan, doanh nghi¢p va Nha nudce (dai dién cho
loi ich c¢éng céng), khoan 2 va khoan 3 Diéu 25 Nghi dinh 69/2021/ND-CP quy dinh “2. Chii
ddu tw dy dn cdi tao, xdy dung lai nha chung cw dwee mién tién siv dung ddt, tién thué dat,
tien chuyén muc dich siv dung dit doi véi dién tich dit dwec giao dé thuc hién dy dn cdi
tao, xdy dung lai nha chung ci (...); 3. Truong hop pham vi dw dn quy dinh tai khodn 3 Diéu
4 ciia Nghi dinh nay c6 dién tich dét lon hon dién tich dat quy dinh tai khodn 2 Piéu nay
thi chii ddu tw phdi ndp tién sir dung dat, tién thué dit, tien chuyén muc dich siv dung dit
doi véi phan di¢n tich I6n hon theo quy dinh sau ddy: a) Truong hop ddu thau lira chon chii
dau tw thi chii ddu tw thwe hign nghia vu tai chinh vé dét dai theo gid tring thau quy dinh
tai Diéu 15 cia Nghi dinh nay; b) Truong hop khéng ddu thau lva chon chii dau tw thi chii
ddu tw thwe hién nghia vu tai chinh vé dit dai theo quy dinh ciia phdp ludt vé dat dai”.

Nhung trén thyc té, cac du an cai tao, xdy dyng lai nha chung cu thyc hién theo Kkiéu

“cong - tw két hop” trén day van dang bi ¢ ‘vudng” khau ra soat dé “xdc dinh nghia vu tai

chinh phat sinh (néu c6)” do tm 1y ctia mot sé can bd, cong chirc “chura ddm” thyc hién
vi 8¢ “rui ro phdp ly” trong thi hanh cong vu.

(4) Cong ty C6 phan Phat trién bt dong san Phat Pat tw thwong lwong, thoéa thuin voéi
tat ca cac chii sé hitu nha chung cu dé mua lai 52 ciin hd thudc khu chung cu cii 04 tang, sd
239 Cach Mang Thang Tam, phuwong 5, quén 3 c6 dién tich khudn vién khoang 3.600 m?
theo gia thi truong dé thyc hién du an khu nha cao ting hdn hop (gom nha &, vin phong,
thwong mai, dich vu).

Pay la cach 1am rat hay, rit tot hién nay (phu hop véi thuc té cac chii sé hitu nha
chung cw cii khong c6 khd néng tai chinh) can khuyén khich cac doanh nghiép truwc tiép
théa thudn véi cac chii sé hiru nha chung cw dé mua lai cic cin hd nha chung cu theo
gia thi trwdng, “thudn mua vira ban” dé diu tu x@y dyung dy an bt dong san, nha & phu hop
v6i quy hoach, gép phan chinh trang, tai phat trién d6 thi theo chii truong “xa héi héa dau
fur”, ma Nha nudc khong can phai “ra tay” thyc hién thu hoi dat, bdi thuong giai phong mat
bang, tai dinh cu c6 thé dan dén khiéu kién dong nguoi, tham chi khiéu kién gay gat, kéo dai.

“Vwéng mdc” cia cach lam nay 13 viéc dinh gia phan dién tich xay dung (hanh lang,
cau thang, twong bao che ngéi nhd, mdi nha...) st dung chung va phan dién tich dit ngoai
dién tich xdy dung toa nhala “tai sdn céng” thudc s¢ hiru nha nwéc do trude day chwa
dwgc tinh vao gia ban “héa gid” can ho chung cu (dé giam tién “héa gid nha” cho nguwoi
ddn) va mac du Nghi dinh 69/2021/ND-CP da co co ché xu’ ly “tai san cong” nay, nhung
cac dia phuong van bi “virégng” chwa dam thuc hién do s¢ “rii ro phdp ly” trong thi hanh
cong vu.

(5) Du 4n di doi, hd tre, tai dinh cwr cac hd dan tai khu nha chung cw cii s6 727
Tran Hung Pao, phuong 1, quin 5 gdm 06 toa nha 13 ting dugc xdy dung tir nim 1960
duoc ngin ra thanh 530 cin h (phong &) bi hw héng rit ning, rat nguy hiém cho nguoi st
dung, nén Uy ban nhan dan thanh phd di chi dao van dong nguoi dan di doi, tai dinh cu
trén dia ban quén 5 tir nim 2009 va dén nam 2016 da phai thuc hién bién phap di doi khan
cap dbi v6i 10 ho dan con lai va da pha d& nha chung cu dé dam bao an toan cho ngudi dan.
Nhung dén nay van chua lya chon dugc nha dau tu dé thuc hién dy an dau tu xay dung tai
mit bang nay.

Pay 14 cach 1am dién hinh rit can thiét, rat cap bach phai thyc hién bién phap di doi
khén cip (gdn nhuw phdi dp dung bién phdp “cuéng ché” doi véi 10 hg dan “bdam try” sau
cung) di doé1 voi vige bao dam tai dinh cu cho 100% ho dan trén dia ban quén 5 dé dam bao
an toan cho ngudi dan, nhung véi yéu cau 1a dia phuong phai c6 sin khu tai dinh cw.
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(6) Nam 2017, Uy ban nhin din quin 3 d3 lap ké hoach cai tao, xdy dung 48 khu
chung cw cii trén dja ban quin, phén 16n 13 cac nha chung cu, nha tp thé nhé khéng thé
xay dung lai tai vi tri cii vi khong phu hop véi quy hoach. Trong do, c6 05 khu nha chung
cu dd dugc cac doanh nghiép tw nhan thuong luong véi cac chii sé hitu can ho dé mua lai 05
khu nha chung cw nay theo gia thi truwdmg nén chi con lai 43 khu nha chung cu cil.

Quén 3 c6 sang Kién quy hoach 3 khu vuc xay dung nha chung cu tai dinh cu do
c6 dién tich khudn vién rong gom: (§) Khu vuc chung cu Nguyén Thién Thudt - Cur xd Puong
sdt quy mé khodang 06 ha; (i5) Khu viee Hoa Hung khodng 06 ha; (iii) Khu viec Cho Lé Vin Sy
khodang hon 01 ha, véi dé xuat “quy gom” d@é tai dinh cw tit ca cic hd dan dang sinh sdng
rai rac tai 43 khu nha chung cu trén dia ban quan 3.

Sang kién “guy gom” dé tai dinh cuw tit ca cac chi sé¢ hiru nha chung cw trén dia
ban quin 3 da dugc Hiép hoi bao cao va da dugc Chinh phu xem xét chap thuan dua vao
Nghi dinh 69/2021/ND-CP quy dinh “gidi phdp quy gom mjt sé6 nha chung cw trén cung
pham vi dia ban cdp xa hodc cdp huyén dé lam co sé xdc dinh viéc thuc hién mét hodc nhiéu
dy an cai tao, xdy dung lai nha chung cu (...) Truong hop tdi dinh cu tai dia dzem khdc thi co
thé dwoc bé tri tai cdc dw dn trén cung dja ban cip xa, néu trén dia ban cdp xd khéng cé
nha ¢ nay thi bé tri trén cing dia ban cdp huyén”.

Hiép hoi nhan thay, ‘giai phap quy gom mgt s nha chung cw trén cing pham vi dia
ban cdp xi hodc cdp huyén dé Zam co s xdc dinh viéc thue hién mot hodc nhiéu dw dn cdi
tao, xdy dung lai nha chung cu” tai khoan 4 Diéu 13 Nghi dinh 69/2021/ND-CP da dwoc

“ndng cdp” va quy dinh tai khoan 3 Piéu 69 Du thiao Luit Nha & (sita d‘oz) quy dinh “3.
Can cir vao danh muc, dia diém cé nha chung cu thugc dién phai pha do de xdy dung lai theo
quy dinh cia Ludt nay, Uy ban nhén dan cdp tinh quyét dinh gidi phdp quy hoach xdy dung
lai ca khu chung cu hodc gidi phdp quy gom dé thwe hign xdy dung lai mét sé nha chung
cw trén cung dia ban cdp xa, cap huyén nham dam bdo hiéu qud kinh té - xd hoi, méi
truong, gan voi cdi tqo, chinh trang do thi”.

Nhung, quy dinh “Truong hop tdi dinh cw tai dia diém khdc thi cé thé dwg’c bo tri tai
cdc diy dn trén cung dia ban cdp xi, néu trén dia ban cdp xd khong cé nha & nay thi bé tri
trén cung dia ban cap huyén” tai diém d khoan 1 Diéu 20 Nghi dinh 69/2021/ND-CP thi
chuwa dwogc “ning cip” vao Diéu 72 Du thao Luiat Nha & (siza d6i) quy dinh vé “bo tri nha
& tdi dinh cue va bé tri nha & tam thoi” khi thue hién cai tao, xay dung lai nha chung cu, nén
dé nghi b6 sung vao Diéu 72 Du thio Luat Nha & (sita déi) dé dam bao tinh dong bd.

(7) Tuy nhién, ciing c6 trudng hop Nha nuéce thu hdi dit, thuc hién bdi thudng giai
phong mit bang nha chung cu cii ma cac chil s hiru nha chung cu khong dwoc bd tri tai
dinh cw tai chd do khéng phu hgp véi quy hoach, nhu truong hop chung cu hén
hop Thwong x4 Eden quan 1 gébm 210 ho dan va 21 don vi, mic du duoc chii dau tu du 4n
gidi thiéu cc can ho dé lwa chon tai dinh cw trén dia ban quén 1, quin 2, quan 7 nhung
cling van c6 mot s6 ho dan khiéu Kién ma chinh quyén phai mat nhiéu thoi gian, cong stc dé
giai quyét.

Do vy, Hiép hoi nhan thdy khong phai do quy dinh “sé hitu nha chung cw khéng xdc
dinh thoi han” 13 nguyén nhan din dén “vedng mdc”, khé khin trong cong tic cai tao,
xay du’ng lai nha chung cw trong cac ndm qua la do chwa xay dung cic quy dinh phap
luat day di, kha thi, chwa bio dam tinh dong b9, thong nhit cia cic quy dinh phap luat
va cling chwa tim dugc “diém cin bang vé lgi ich”, chwa dam bao hai hoa quyén va lgi ich
hop phap, chinh ding cia cac chii s¢ hitu nha chung cw va ciia nha diu tw, nhu sau:

1/- V& cac hinh thirc pha dé, xAy dwng lai nha chung cu:



1.1)- Nhan xét:

Hiép hoi rat hoan nghénh Diéu 64 Dy thao Luat Nha & (sira doi) di quy dinh cac hinh
thirc cai tao, xay dung lai nha chung cu, nhu sau:

1. Doanh nghiép kinh doanh bat dong sén dau tw von hoac gép von cung cac chii
s6¢ hitu nha chung cw dé thuc hién pha do, xay dung lai nha chung cu.

2. Uy ban nhin din cip tinh truc tiép diu tw von tir ngan sich dia phwong dé
thue hién dyu 4n pha d&, cai tao, xay dung lai nha chung cu ddi voi nha chung cu thude sé
hitu nha nwéc, hodc nha chung cu thugce dién pha do bi huw héng do thién tai, dich hoa
khong con du diéu kién bao dam an toan dé tiép tuc su dung.

Nhung, Diéu 64 Dy thao Luat Nha ¢ (sita doi) chwa quy dinh cAc hinh thire pha da,
xay dung lai nha chung cu khac, nhu sau:

a. Cac chi s& hiru nha chung cw tu thuc hién pha do, xay dung lai nha chung cw
dé tu tai dinh cuw tai cho khong nham muc dich kinh doanh:

Véi tu cach dong cha sé hitu nha chung cu thong qua Hoi nghi nha chung cu, cac cha
s& hitu nha chung cu quyét dinh tw thwe hién phé d3, xiy dung lai nha chung cu. Pay c6 thé
13 “mé hinh ciia twong lai” theo kiéu “hop tdc xd nha ¢” khi ngudi dan c6 trinh d kién
thire va c6 thu nhip ngay cang cao va mudn tw minh lam chii dau tu thuc hién dy an pha
dd, xay dung lai nha chung cu, cung nhau hep von, gop von, vay tin dung hoic cic ngudn
von khac, cing nhau quyét dinh lya chon don vi tw van, nha thay xay dung dé thuc hién
dur an, tw gidi quyét tam cw roi sau do trd vé tai dinh cw tai chd.

Pé khuyén khich thuc hién cach lam nay, Hiép hoi dé nghi xem xét bd sung chinh
sach vay von tin dung wu dii dbi v6i truong hop cdc chit sé hiru nha chung cu tw thwe
hién pha d&, xay dung lai nha chung cu dé tw tai dinh cw tai chd khong nhim muc dich
kinh doanh. Béi 18, diém b khoan 2 Piéu 108 Dy thao Luat Nha & (stra d6i) c6 quy dinh
“chinh sach hé trg vé nha & cho h gia dinh, cd nhén tw xdy dwng hodc cdi tao, siva chiva
dé ¢” dugc “b) Ho tro vay vén tin dung wu ddi tir Ngdn hang chinh sach xd héi”, ma nha
chung cu ciing 1a nha & caa h¢ gia dinh, ca nhan.

b. Doanh nghiép kinh doanh bit ddong san tw théa thuin mua lai tit ca cac ciin hd
cia cac chi sé hiru nha chung cw dé thuc hién pha dé, xay dung lai nha chung cu:

Doanh nghiép tryuc tiép thoa thuan véi cac chii s¢ hitu nha chung cu dé mua lai cac cin
ho nha chung cu theo gia thi trudng, “thudn mua vira ban” dé dau tu xay dung du an bat
dong san, nha ¢ phu hop voi quy hoach, gbp phan chinh trang, tai phat trién do thi theo chu
trwong “xd hoi héa dau tw”.

Mic du Nghi dinh 69/2021/ND-CP di ¢é co ché xir ly, tinh gia tri phan dién tich
xay dung (hanh lang, cau thang, twong bao che ngéi nha, mdi nha...) st dung chung va
phan dién tich dit ngoai dién tich xdy dung toa nha 1a “tai sdn céng” thuoc sé hiru nha
nuée, nhung Diéu 70 Du thao Luat Nha & (sira d6i) chwa quy dinh co ché xir 1y, tinh gia tri
phan “fdi sdn céng” ndy, nén rat can thiét phai bo sung vao Diéu 70 Dy thao Ludt Nha & (sita
d6i) hodc giao cho Chinh phu quy dinh chi tiét thi hanh.

1.2)- Kién nghi:

(1) Hiép hoi dé nghi stra doi tiéu dé “Cdc hinh thirc cdi tao, xdy dwng lgi nha chung
cw” cua Dieu 64 Dy thao Luat Nha ¢ (sua doi) thanh “Diéu 64. Cdc hinh thirc phd dd, xdy
dung lai nha chung cw” d¢ dam bao su phu hop gitra ti€u dé véi ndi dung khoan 1 va khoan



2 va xem xet bd sung 02 hinh thirc pha do, xay dung lai nha chung cu nay vao khoan 1 va
b6 sung khoan 3 (madi) vao Diéu 64 Dy thao Luat Nha & (stra doi), nhu sau:

“Piéu 64. Cdc hinh thirc -editee- phd di, xdy dung lai nha chung cw

1. Doanh nghiép kinh doanh bat déng san dau tw von hodc gdép von cing cdc chii s6¢
hitu ¢6 nha chung cw thudc dién quy dinh tai Khodn 3 Piéu 25 cua Ludt nay hodc doanh
nghiép kinh doanh bét dong sin théa thudn véi cdc chii sé hivu nha chung cw dé nhin
chuyén nhwong nha chung cw dé thie hién phd dé, xdy dung lai nha chung cuw, triv truong
hop quy dinh tai khodn 2 Diéu nay.

2. Uy ban nhdn ddan cdp tinh truc tiép dau tw von tir ngan sach dia phwong theo quy
dinh cua phap ludt dau tw cong dé thuc hién dy dan phad do, cai tao, xdy dung lai nha chung
cuw trén dia ban trong cac truong hop sau day:

a) Nha chung cw thugc so hiru nha nuoc;

b) Nha chung cw thugc dién pha do theo quy dinh tai diém b khoan 3 Diéu 25 ciia Ludt
nay.

3. Cic chii s¢ hivu nha chung cw quyét dinh tw minh lam chii dau tw thue hign dy
an pha do, xdy dung lai nha chung cw theo quy dinh cua Ludt nay va phap ludt vé dau tu,
dat dai, xdy dung, quy hoach do thi”.

(2) Pé dam bao tinh dong bo, thé‘ng nhat, Hiép hoi dé nghi xem xét7b(z) sung khoan 3
bis, khoan 3 ter (tiép sau khoan 3) Dieu 25 Dy thao Luat Nha & (swa doi) vé “cac truong
hop pha do nha chung cu”, nhu sau:

- “3 bis. Viéc pha do nha chung cw dwoc thuc hién trong truwong hop doanh nghiép
kinh doanh bat dpng san thoéa thudn voi cac chi s¢ hitu nha chung cw dé nhdn chuyén
nhwong nha chung cw dé thuc hién dw an dau tw bat dong san, nha ¢ thwong mai”.

- “3 ter. Viéc pha do nha chung cw dwgc thuwce hién trong truong hop cdc chu so hitu
nha chung cw quyét dinh tw minh lam chii dau tw thue hién dw dn phd dé, xdy dung lai
nha chung cw theo quy dinh ciia Ludt nay va phdp ludt vé dau tw, dit dai, xay dung, quy
hoach do thi”.

2/- Pé nghi bo sung quy dinh “trwong hop tai dinh cw tgi dja dtem khdc thi cé thé
dwoc bé tri tai cdc dw dn trén cung dia ban cdp xa, néu trén dia ban cap xi khong cé nha &
nay thi bo tri trén cing dia ban cdp huyén”:

2.1)- Nhan xét:

Hi¢p hoi nhan thay, Nghi dinh 69/2021/ND-CP da quy dinh “truong hop tai dinh cu
tai dia diém khdc thi c6 thé dwoc bo tri tai cdc dw dn trén cung dja ban cap xa, néu trén dia
ban cdp xd khong c6 nha o nay thi bé tri trén ciing dia ban cdp huyén”, nhung chwa duge

“ning cip”, bd sung vao Piéu 72 Dy thao Luat Nha & (sira doi) quy dinh vé “bo tri nha &
tdi dinh cw va bé tri nha & tam thoi” khi thuc hién cai tao, x4y dung lai nha chung cu, nén
Hiép hoi dé nghi bo sung vao khoan 1 Diéu 72 Dy thao Luat Nha & (stta d6i) d¢ dam bao
dong bd v6i khoan 3 Piéu 69 Dy thao Ludt Nha & (sita doi).

2.2)- Kién nghi:

Hiép hoi dé nghi bo sung quy dinh “T; ruwong hop tdai dinh cw tgi dja dlém khac thi co
thé dwee bé tri tai cdc dw dn trén ciing dia ban cdp xa, néu trén dia ban cdp xi khéng cé
nha o nay thi bé tri trén ciung dia ban cdp huyén” vao khoan 1 Diéu 72 Dy thao Luit Nha
& (sika doi) v& “bo tri nha ¢ tai dinh cw va bé tri nha & tam thoi” khi thuc hién cai tao, xay
dung lai nha chung cu, nhu sau:



“1. Viéc bé tri nha ¢ tai dinh cw doi véi truong hop co quyén 8o hitu nha o dwoc thuc
hién theo phuong an boi thuong, tdi dinh cw da dwoc Uy ban nhan dan cap tinh phé duyét.

Trwong hop tdi dinh cw tai dia diém khdc thi c6 thé dwec bo tri tai cdc dw dn trén
cung dia ban cdp xd, néu trén dia ban cdp xd khong co nha ¢ nay thi bo tri trén cung dia
ban cap huyén.

Truong hop theo quy hoach duoc duyét khong xdy dwng lai nha chung cw thi dwoc bé
tri tai dinh cu tai dia. diém khdc theo phirong én boi thwong, tai dinh cu; truong hop chi so
hitu khong c6 nhu cau tdi dinh cuw thi dwoc boi thuong bang gida tri quyén sir dung dat theo
quy dinh ciia phép ludt tai thoi diém thwc hién boi thieong”.

3/- “Vwong mac” ve viéc thuwe hién chinh sach “mién tién sir dung dat doi voi du an
cdi tao, xdy dung lai nha chung cuw”:

3.1)- Nhin xét:

Hiép hoi nhan thdy, Chinh phu di ban hanh Nghi dinh 101/2015/ND-CP va nhat
1a Nghi dinh 69/2021/ND-CP (cé hidu lwc tir ngay 01/09/2021) véi nhiéu co ché, chinh
sach rat kha thi, trong d6 co chinh sach “mién tién siv dung dét doi véi dy dn cdi tao, xdy
dung lgi nha chung cw”nhung khong thyc hién dwec trén thuc té, do Luat Pat dai
2013 va ca Luat Nha é 2014 deu chwa quy dinh “mién tién sir dung dét doi véi duw én cdi
tao, xdy dung lai nha chung cu”.

“Vwéng mdc” vé chinh sach “mién tién siv dung dét doi véi du én cdi tao, xdy dwng
lgi nha chung cuw” co thé s&é dwoc gidi quyét do cac co ché, chinh sach vé “cdi tao, xdy
dung lai nha chung cw”ciaNghi dinh s6 69/2021/ND-CPdi dwgc nang
cap thanh “Chwong V. Cii tgo, xdy dung lgi nha chung cw” trong Dy thao Luit Nha
0 (sira doz) va tai khoan 1 Piéu 66 _quy dinh “I. Duwgc mién tién sir dung dit, tien thué dit,
tien chuyén muc dich siv dung dét doi voi dién tich dat dwoc giao dé thuc hién dw dn cdi
tao, xdy dung lai nha chung cw, khu chung cw (bao gom dién tich ddt xdy dung nha chung
cw hién hitu, nha & riéng 1é hién hivu (néu c6), dién tich dit xdy dwng cong trinh kinh doanh,
dich vu, thwong mai, cong trinh cong cong va dién tich xdy dung cdc cong trinh ha tang ky
thudt, ha tang xa héi trong ranh giGi nha chung cw, khu chung cuw)”.

Tuy nhién, quy dinh cua Dy thao Luat Pit dai (sira d6i) chwa quy dinh that dong
b9, boi 18 mic du diém d khoan 4 Piéu 78 Dy thao Luat Dit dai (sira doi) quy dinh Nha nudce
thu hoi dat dé phat trién kinh té - xa hoi vi loi ich qudc gia, cong cong dbi v6i “dw dn cdi
tgo, xdy dyng lgi nha chung cw”, nhung Dleu 152 Du thao Luat Dét dai (siva doi) lai chua

quy dinh mlen= giam tién sir dung dét, tién thué dat dbi v6i “dw dn cdi tao, xdy dung lai
nha chung cu’”.

3.2)- Kién nghi:
Pé biao dam tinh ddng b, thong nhat cua cac quy dinh phap luat, Hi¢p hoi dé

nghi b sung quy dinh chinh sach “mién tién sir dung dat, tién thué dit doi véi dw dn cdi
tao, xdy dung lai nha chung cw” vao Didu 152 Dy thao Luat Dat dai (sira doi).

Tom lai, Hiép hoi nhan thiy khéng phai do quy dinh “s¢’ hitu nha chung cw khong
xdc dinh thoi han gin lién véi quyén sie dung dit 6n dinh lau dai” 13 nguyén nhan din dén
“vidng mic”, khé khin trong cong tac cai tao, xay dwng lai nha chung cw trong cic nim
qua, ma nguyén nhan chi yéu 1a do chwa xdy dung cic quy dinh phap luit diy di, kha
thi, chua bao dam tinh dbng b9, thong nhit cia cic quy dinh phap ludt va cling chwa tim
dugc “diém cin bang vé lgi ich”, chwa dam bao hai hoa quyen va lgi ich hgp phap, chinh
dang cia cic chit s¢ hiru nha chung cw va ctiia nha dau tw, nhat 1a do chwa thue hién day
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du “quy ché din chii co s6” dé cic chu s hitu nha chung cu thong sudt va tw giac tham gia
vao qua trinh thuc hién cai tao, xay dung lai nha chung cu.

Nguoc lai, viec B6 Xay dung dé& xuit quy dinh sé hiru nha chung cw cé thoi
han dugc xac dinh theo ho so thiét ké va thoi gian sir dung thyc té do co quan ¢ tham quyén
tham dinh, két luan; chii s& hiru nha chung cw sé phai chim dut quyén s¢ hiru khi nha
chung cu thudc dién bj pha d va duoc tiép tuc sir dung phan dién tich dat c6 nha chung cu,
nhung phai ndp kinh phi xay dung lai nha chung cu mdi, ap dl_mg dbi voi tat ca nha chung cu
xdy dyng moi s€ lam tang ganh nang” va do “phirc tgp” cho cong tac quan ly nha nudce
clia nganh xay dung, nhét 13 cap tinh va cap huyén vi vira phai quan 1y hang ngan toa nha
chung cw hién hitu theo ché d6 “sé hitu nha chung cw khong xdc dinh thoi han gdn lién
v6i quyén st dung dit én dinh ldu dai” ma trong d6 c6 hang trim tda nha chung cu 1a cong
trinh cap I ¢ tudi the trén 100 nim (cé tinh on dinh liu dai), vura s€ phai quan ly hang
ngan toa nha chung cw dwec xay dung trong twong lai theo ché do “so’ hitu nha chung cw
c6 thoi han gin lién véi quyén siv dung dit c6 thoi han hodiic cé quyén sir dung dit on dinh
lau dai”.

Hiép hoi dé nghi B6 Xy dung xem xét khong nén tiép tuc dé xuit “quy dinh sé hivu
nha chung cw coé thoi han” trong Dy thao Luat Nha & (sira doi) t61 day.

Tran trong kinh trinh!

Noi nhan: TM. BAN CHAP HANH HIEP HOI
- CHU TICH
- Nhu trén;
- Van phong Chinh phu; Bo Tw phap;
Bo Xay dung; Bo Ké hoach Pau tu;
B¢ Tai chinh; Bo Tai nguyén Moi truong,
Bé Quéc phong; B¢ Cong an;
Ngdn hang Nha nuoc, Lé Hoang Chéu
- Ban Chdp hanh Hiép héi; Oy vi Hoi bTDbD: 0903 811 069
vién; Email: lehoangchaul954@gmail.com

-Luu VP



